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for the District of Columbia 


No. 9528 
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vs. 
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BRIEF FOR APPELLANT 


Jurisdictional Statement 

This case was tried in the District Court of the United 
States for the District of Columbia, and the United States 
Circuit Court of Appeals for the District of Columbia has 
jurisdiction to hear this appeal by virtue of Title 17, Sec¬ 
tion 101, of the District of Columbia Code. 

Statement of the Case 

The facts of this case showed that the deceased met his 
death on the afternoon of September 22, 1946 at 2:30 p. m. 
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at Buchanan Street and Georgia Avenue, N. W. as the 
result of an altercation with the defendant, Lee Fook. 

This case came on for hearing before Judge Holtzoff of 
the District Court of the United States for the District 
of Columbia on March 3, 4, 5, 6, and 7th, 1947, upon an 
indictment charging the Defendant with first degree mur¬ 
der. 

The case was heard before a jury, duly sworn, and after 
presentation of evidence by counsel for both sides, and 
the jury having been instructed by the court, the jury re¬ 
turned a verdict of guilty of murder in the first degree. 
The Defendant took the stand in his own defense. 

A motion for a new’ trial was filed on March 13, 1947 and 
denied April 1,1947. At this time, in accordance with the 
verdict of the jury, the court sentenced the Defendant to 
death in the electric chair. 

The case w*as accordingly appealed to this court on April 
10, 1947. 

A motion for a new trial on the ground of newly dis¬ 
covered evidence wms filed May 9, 1947 and denied May 16, 
1947. 

From the evidence it was brought out that the Defendant 
came to the place of the deceased, Harry Lee, at 4550 Geor¬ 
gia Avenue, N. W., Washington, D. C., a laundry, at around 
2 p. m. on September 22,1946. 

It was showm that the Defendant wmnted to get some 
immigration papers, “a story,” the Defendant called it, 
which would assist him in sending his son back to China. 
The Defendant testified that these papers w r ere in the 
possession of the deceased. 

The Defendant testified that he had been to this place 
on two other occasions to secure these papers and had been 
turned awrny the deceased stating they w’ere not ready. 

The Defendant testified that on this occasion on Septem¬ 
ber 22, 1946, on Sunday afternoon, he w r ent there, and 









3 


when he was refused the papers, he stated to the deceased 
he was going to the Immigration Authorities. 

By this statement of going to the Immigration Authori¬ 
ties the Defendant meant that the deceased’s father had 
brought the Defendant’s son over here as his son. Unfor¬ 
tunately, the son became insane and the defendant wanted 
to return him to China. He had to have the same kind of 
answers as those that brought him over. There’s the 
“story.” 

The defendant testified that the face of the deceased 
turned color, and knowing what this meant, he (the de¬ 
ceased) started at this elderly Chinese with a knife. 

The ages of the two men were: the Defendant was 61 
and the deceased 40. 

The Defendant testified that a scuffle ensued over the 
knife and in the scuffle he was cut on the hand, and that he 
must have stabbed the deceased. 

The Defendant testified he left the laundry first, notwith¬ 
standing that the eye-witnesses stated the Defendant was 
chasing the deceased down the street. 

No one, however, saw the two men come out of the 
laundry. 

The Defendant stated that he was pretty much in hys¬ 
teria and did not remember much of what else took place. 

That the fatal wound took place in the laundry cannot 
be disputed, as two eye-witnesses stated that the deceased 
was winded in the right abdomen and one said blood was 
coming out of it. 

Witness Parker testified that a mere push on the shoulder 
of the deceased would have caused him to fall and that push 
was supplied by the Defendant. 

This bears out the defense that the fatal blow occurred 
in the laundry and the deceased was almost dead when 
the Defendant overtook him on the street. 

The defense was further corroborated by the testimony 
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of Dr. Christopher Murphy, deputy Coroner, who testified 
that the fatal blow, the one which caused death, was in¬ 
flicted in the right abdomen. 

Thev could all have been inflicted in the laundry. The 
•> * 

testimony of all eye-witnesses was that the Defendant, when 
bent over the deceased, had the knife in his right hand, 
stabbing the deceased. If he had his knee on the deceased 
how else but could the knife go into the left side of the 
body. The head of the deceased was pointed South on 
Georgia Avenue. 

The Government tried to show that the Defendant had 
had an argument with the deceased a week before this 
death date, but the Defendant stated he saw the deceased, 
not on the sidewalk as stated by the Government’s wit¬ 
nesses, but inside the store. 

The Defendant, in his motion for a new trial on the 
ground of newly discovered evidence stated, on good au¬ 
thority, that such evidence had been bought and paid for 
by the deceased’s family, but could not secure direct evi¬ 
dence to sustain the point. 

It was shown that the knife used in the killing had been 
seen in the laundrv before the fatal day, by testimony given 
before the Coroner’s jury, but the witness who gave such 
testimony could not remember that such questions had been 
asked him, when confronted by defense counsel with the 
transcript. 

Statements of Points 

1. That the trial court erred in not granting the Defend¬ 
ant a new trial the verdict of the jury being contrary to the 
law and the evidence. 

2. That the trial court erred in not granting Defendant’s 
motion for a mistrial, the Court’s comment on the evidence 
was prejudicial to the Defendant, and erroneously influ¬ 
enced the jury. 
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3. That the judgment should be reversed because the trial 
court took up other criminal matters during the course of 
the trial in the presence of the jury and the defendant and 
without the Defendant’s or his counsel’s consent. 

4. That the court’s charge to the jury was not complete 
where the court instructed the jury with reference to the 
inference that could be drawn from the knife being in the 
hand of the deceased, Court’s instruction should have 
covered conflicting testimony as to where knife was in hand 
of deceased. 

5. Trial Court erred in not granting Defendant motion 
for a continuance to go to New York and secure evidence, 
which necessity arose during the trial, and court refused 
such, notwithstanding such was vitally important to case. 

6. Instruction of the Court left no other verdict than that 
that was rendered. 

7. Court should have granted a new trial on ground of 
newly discovered evidence. 

8. Court erred in refusing to instruct on Defendant’s 
theory that fatal blow occurred in laundry, or could have 
been occurred there, Court stating there was no evidence 
to support it. 

9. Court erred in charging jury that it could take some 
of Defendant’s testimony and consider it as an attempt to 
manufacture evidence, as an indication of consciousness of 
guilt, such charge be in prejudicial to the Defendant. 

Summary of Argument 

1. Verdict of jury contrary to facts brought out in the 
evidence, thus new trial should have been granted Defend¬ 
ant since evidence would not support the verdict, and Ap¬ 
peals Court should reverse a verdict of this nature, espe¬ 
cially where facts show that deceased was killed, or was 
dying when he left the place of the initial struggle; also new 
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trial should have been granted verdict of jury being con¬ 
trary to law, the government failing to prove the Defend¬ 
ant’s guilt beyond a reasonable doubt. 

2. Where trial court comments on evidence and such is 
able to have effect of fixing in juror’s mind the necessary 
elements of murder, and to have the jury biased toward 
Defendant, for without which jury would have acted upon 
their own recollection of what inference to draw, then a 
mistrial should have been declared, and trial court’s refusal 
was reversible error. 

3. It is the law generally that where, in a capital case or 
serious case, a trial judge takes up other criminal matters, 
in the presence of the Defendant and his counsel, and with¬ 
out his consent, such detracting from the case at hand and 
seriously impairing the rights of the Defendant, such action 
is grounds for reversal of a conviction rendered therein and 
that is what happened in the instant case. 

4. Court should have charged the jury on all aspects of 
the placing of the knife in the hand of the deceased, this 
instruction being one-sided and tending to prejudice De¬ 
fendant’s rights inasmuch as there was evidence, much 
stronger that knife was in another hand and not even in 
hand witness was positive he saw it placed; all of this 
weighed heavily in favor of the Government’s Case and to 
the prejudice of the accused. 

5. Trial Court committed reversible error when refused 
to grant continuance to go to New York to secure corrobora¬ 
tive evidence, especially in view of conflicting testimony as 
to whose child was in mental hospital and especially when 
even the jury wanted to know, Counsel making timely appli¬ 
cation and trial court refusing, threatening counsel with 
disciplinary action if he were not back, if he did go. 

6. Trial Judge can say, with words and expressions what 
they feel in a case, as to guilt or innocence, by emphasizing 
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here and modulating voice there, by remaining silent where 
emphasis ought to go, and in general giving a one-sided 
charge to a jury, leaving the jury without no other conclu¬ 
sion than that the Defendant’s guilty as charged, as in this 
case, ten pages summed up the Government’s case and only 
a few lines summed up the Defendant’s case and that filled 
with ridicule. 

7. Trial Court should have granted Defendant’s motion 
for a new trial on the ground of Newly Discovered Evidence, 
or as the court termed it, an irregularity occurring at the 
trial, Trial Judge abusing discretion in not doing so it ap¬ 
pearing that what was said to the juror so prejudiced him 
from returning a verdict based solely on the evidence, the 
weight of the decision being in favor of the Defendant. 

8. Trial Judge should have instructed the jury that there 
was evidence to support defense that the fatal blow did 
occur, or could have occurred in the laundry. 

9. Court’s charge to jury that it could take some of De¬ 
fendant’s testimony and consider that an attempt to manu¬ 
facture evidence, was an indication of consciousness of 
guilt, was highly prejudiced and tended only to inflame the 
jurors minds against the Defendant. 

Argument 

— 1 — 

The verdict of the jury, as returned, must not be contrary 
to the evidence, as presented in the case. 

The verdict of the jury, in the case, being that of murder 
in the first degree, was contrary to the facts of the case, and 
since contrary to the facts of the case, the verdict should 
have been set aside, and a new trial ordered, and the trial 
court’s refusal to grant a new trial was reversible error. 
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It is the law generally, that where the issue is one of fact 
only, and the Court is not satisfied that the facts justify 
verdict beyond a reasonable doubt, it must be set aside. 

This is the law as it is applied in the following cases, illus¬ 
trative of the responsibility of a trial court in seeing to it 
that a defendant does not have any rights violated under 
our American system of jurisprudence: 

Roy v. State, 149 So. 713, 25 Ala. Ap. 510; 

People v. White, 259 P. 76, 85 Cal. Ap. 241; 

Vanderburg v. State, 191 S. E. 286, 55 Ga. Ap. 752; 

People v. Royals, 191 S. E. 194, 356 Ill. 628; 

People v. Sacks, 286 N. Y. S. 374, 241 App. Div. 608; 

People v. Cohen, 268 N. Y. S. 376, 241 App. Div. 607. 

There is law, also, to the effect that where the proof of 
some essential fact is either absent, or plainly insufficient, 
that a new trial should be awarded if a verdict has been 
rendered under the above circumstances. 

This view is upheld in the following instances illustrative 
of how important it is to keep reminding ourselves, the 
courts, that fundamental rights are not mere pieces of 
paper: 

Torr v. State, 144 So. 839,107 Fla. 382; 

Sirmans v. State, 169 S. E. 245, 46 Ga. Ap. 784; 

State v. Sullivan, 199 P. 647, 34 Idaho 68; 

People v. Niederhauser, 258 Ill. App. 564; 

Patterson v. State, 186 N. E. 299, 205 Ind. 381; 

State v. Downs, 120 So. 583,167 La. SSO; 

State v. Ferguson, 52 S. W. (2) 140, 165 Tenn. 61; 

State v. Karst, 116 S. E. 248, 93 W. Va. 222. 

In this case, the facts showed that the Defendant went 
to the place of business of the deceased to make inquiry 
about some immigration papers, and according to his testi¬ 
mony, for that is all the possible evidence bearing on the 
point, the government not producing any of any description, 
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when the Defendant made the inquiry, an argument ensued, 
the deceased was cut, and what happened then was hazy to 
the Defendant, but from there on the eye-witnesses took up 
the story. 

In this case in order for the government to maintain first 
degree murder, they had to show conclusively, beyond a 
reasonable doubt, that the deceased was murdered with 
premeditation and malice aforethought. This the govern¬ 
ment did not do. 

There is no conclusive testimony as to what killed the de¬ 
ceased and when the Government contends that the Defend¬ 
ant formed the plan to murder during the chase and when 
the Defendant was stooped over the deceased. 

The Defendant contends that the fatal blow occurred in 
the laundry and what else took place was merely cumulative 
of the original argument between these two Chinese. 

It is respectfully submitted that the ages of the two men 
have a definite bearing on the certainty and correctness of 
this position or theory, for the Defendant is a man of 62 
and the deceased a young man of 40. Their weights are 
practically the same, the Defendant being a little taller than 
the deceased. 

It does not seem possible for a young man, such as the 
deceased to be chased and caught up with by an older man, 
unless there was something very wrong, physically, with 
the younger man, namely, a fatal stab wound. 

J!t is the law in the District of Columbia that no appre¬ 
ciable length of time is required to form a design to kill or 
murder and the Defendant is not relying for a reversal of 
this judgment on any manifest difference between this case 
and the law as laid down in the Bulloch and Bostic cases, 
74 App. D. C. 220 and 6S App. D. C. 167, respectively. 

The Defendant is, however, saying that the facts of this 
case show that the fatal blow, either did occur in the laun¬ 
dry, or could have occurred in the laundry, from all the 
evidence, and accordingly, any instruction on murder 
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should, for factual support, start there and not just where 
the eye-witnesses took up the story. 

This is the point relied upon by the Defendant, for a 
reversal of the conviction, under the decisions, that the issue 
being one of fact only, and the trial court could not have 
been satisfied that the facts justify the verdict beyond a 
reasonable doubt; also, that where the proof or some essen¬ 
tial fact is either absent, or plainly insufficient, a new trial 
should have been granted. 

The Defendant says that the proof that there was any 
premeditated purpose was plainly lacking, to support the 
verdict, that there was ample evidence to show that the 
fatal blow either did or could have been inflicted in the 
laundry, making this case an issue of fact only, as to 
whether there was evidence to support Defendant’s theory 
of how the killing took place and to satisfy the authorities 
that this case should be reversed and a new trial granted. 

The defendant says that the eye-witnesses support his 
defense that the killing started in the laundry, for Witness 
Parker, at pages R. 295 and R. 297 stated that the pursued 
had a wound in his right abdomen and blood was running 
from it, and Witness Richie also testified that “his friend 
Charlev” had a wound in his right side before the street 
fight. 

It is further contended that the medical testimony sup¬ 
ports the defense in this case for Dr. Murphy, at page R. 49, 
says, “Two wounds that were fatal. But there were three 
holes in the liver, like as if one w r ound vras inflicted—I don’t 
know how they were inflicted; I wasn’t there—but like as 
if it jabbed the liver twice through the same opening in the 
skin. ’ ’ 

Q. “Doctor, from your examination, would you be able 
to sav whether the motion of the knife was downward or 
was upward?” 
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A. “The motions were both ways, according to the 
wounds. The fatal wounds were downward, slightly down¬ 
ward, one of them; and the other one was practically on a 
line. One of the wounds in the liver was on a line with 
the wnund of entrance, on practically the same plane; where 
the other one was deflected downward or was directed 
downward,” to further substantiate the defense that the 
deceased was killed, and the fatal blow inflicted, in the 
laundry, and that the deceased was dying when he left 
the laundry. 

Witness Parker also testified, at “page R. 122, stating that 
it looked to him as though all the “pursued needed was a 
touch to fall, and he got that touch with this fellows (the 
defendant) hand on his right shoulder.” How else could 
a man with a stab wound such as that stand or be pushed 
over. 

This, the Defendant contends establishes the fact that the 
Government failed to prove its case beyond a reasonable 
doubt. There is too much doubt as to when the fatal blow 
was struck, for the Defendant contends it was struck in the 
laundry and the Government contends it was struck on 
the street. 

It is accordingly, represented that the verdict should 
be set aside and a new trial granted. 

— 2 — 

The trial judge has a right to comment on the evidence, 
but not to the prejudice of the Defendant, or to comment 
in such a way as to mislead the jury, or to distort the 
evidence. 

The Defendant was testifying in his own behalf with 
reference to going to the laundry and on cross-examination, 
Government counsel asked if he were mad at him (the 
deceased) because he did not get the information, to which 
the Defendant said he was not mad at him, if he did not 
get the information he would go to the Immigration 
Authorities. 





12 


The District Attorney then asked, “If you were not 
mad why did you threaten to go to the Immigration 
Authorities ? ’ ’ 

The Court's comment, then, comes like a holt out of the 
blue, thus, “I think it is a plain inference that he must have 
been mad at him." 

Upon objection to this by Defendant’s counsel, the court, 
non-judicially, and argumentatively stated “He must have 
been angry if he threatened to denounce him to the Immi¬ 
gration Authorities." 

If there were any statements of a Trial Judge that tended 
to influence a jury and to prejudice the Defendant’s 
rights, these did. 

The Defendant had just explained that he said he would 
simply go to the Immigration Authorities and for a Trial 
Judge to brand this as exculpatory, is going beyond the 
bounds of a Trial Judge’s rights to comment and is noth¬ 
ing more than an attempt to inflame the jury and prejudice 
the Defendant’s rights. 

This court has stated that evidence of a wroughtful intent 
must be clear and convincing and may not be presumed in 
a criminal case, United States v. Buckley, 49 Fed. Supp. 
993. 

It has been stated by this Court in the case of Neufield v. 
United States, 73 App. D. C. 174, 118 Fed. (2) 375 that the 
jury is entitled to draw reasonable inferences from facts 
proved and to take language at its ordinary meaning. 

In this instant case, the trial court, in effect, told the 
jury that they could not draw any reasonable inference 
from a fact proven, that fact of his being mad, for that fact 
had not been proven, and prevented the jury from taking 
Defendant’s statement as to why he went to the laundry, 
in its ordinary meaning, but had to suppose that his going 
there was because he was mad. 

In the case of DeGroot v. United States, 78 Fed. (2) 
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244, and at page 249 the court said with reference to com¬ 
ments by a Trial Judge, “Judge’s private opinion of her 
steady course during the examination may have all to do 
with the case. It may be just the make-weight cast in the 
scale of the jurvs’ minds to offset DeGroots evidence of 
self defense. 

‘It is obvious that under any system of jury trials the 
influence of the trial judge on the jury is necessarily and 
properly of great weight, and that his lightest word or 
intimation is received with deference, and my prove con¬ 
trolling,” Starr v. United States, 153 U. S. 614. 

‘The error is not cured.’ ” 

That such comments of the Trial Judge affect a Defend¬ 
ant’s rights, have further been condemmed in the case of 
State v. Bryant , 126 S. E. 107, 189 N. C. 112, where the 
court held that it was the probable effect or influence 
upon the jury, and not the motive of the Trial Judge, which 
determines whether the Defendant’s rights have been af¬ 
fected and is entitled to a new trial. 

In the instant case, the whole case turned on how much 
malice, if any, the Defendant had in the case. That this 
situation was aggravated by the remark of the Trial 
Judge cannot be gainsaid. It was the influence of the 
trial judge that turned a manslaughter case into a murder 
case. The Trial Judge supplied all that was necessary to 
weigh the scales against manslaughter and thus not giving 
the Defendant the benefit of any doubt. 

The court could see nothing but a raging Chinese, not one 
whose son was insane and sick, who went to reason with 
the deceased to get what was necessary to send him back 
home. 

The court could not see the case in the light of true facts. 

That the Defendant did not come to kill the deceased is 
apparent everywhere, that such an assumption is unbeliev¬ 
able, illogical and not consistent with the facts. 
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The Defendant, when the deceased told him that he did 
not have the papers, calmly told the deceased he would 
go to the Immigration Authorities. The deceased knew 
what that meant and as the Defendant testified his face 
turned color. The deceased and his father were the guilty 
parties, but the trial judge would not permit such evidence, 
notwithstanding its relevancy. 

Surely the court was thinking only of malice and hatred 
for the deceased by the Defendant for in defining malice, 
the court at page R. 472 said, “Malice is a state of mind. 
It shows a heart fatally bent on mischief.” “Malice may 
be expressed or it may be inferred from the act com¬ 
mitted.” 


— 3 — 


Generally, a trial court does not take up other criminal 
matters during the pending of a capital or other serious 
case, unless, first consent has been secured of the Defend¬ 
ant and his counsel to take up these matters. 

In this case, the rights of the Defendant were violated 
by the trial judge when he took up and disposed of an¬ 
other criminal matter, in the presence of the Defendant 
and his counsel, and the presence of the jury, and with¬ 
out the Defendant’s consent. In fact, such consent was 
not even asked for, as has been the practice of other Justices 
of this lower court. 

This is shown at page 406 of the record with the fol¬ 
lowing notation: (“Following the recess and following 
disposition of other court business.”) 

It is significant that having this brought to the trial 
judge’s attention, he did not even remember that such had 
happened, yet he could severely reprimand counsel for 
Defendant, for what the trial judge called, “misquoting” 
him as to what he had said on one occasion during the trial. 

The trial judge even went further to say that he found 
counsel’s ability to recall things very bad, when the trial 
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judge was denying Defendant’s motion for a new trial on 
the ground of newly discovered evidence. 

The law as to just how serious such an event will impair 
the rights of a Defendant, have been summed up in the 
case of Ouidar v. State, 78 Miss. 622, 29 So. 525, where 
the court said: “If the trial of the case on hearing should 
be suspended by the intervention of other matters to such 
extent as to lessen its importance in the minds of the jury 
trying the case, or of impairing the due and orderly con¬ 
sideration by them so as to be to work an injury to ac¬ 
cused, then such action would call for appropriate relief. 

The Defendant says that not only was one criminal mat¬ 
ter disposed of without the Defendant’s consent, but the 
trial judge disposed of two matters, that way. 

The first matter complained of by the Defendant, was the 
acceptance of a plea of guilty in a very serious case, and 
which case was handled by Joseph Lawless, Assistant Dis¬ 
trict Attorney. 

Defendant says that the above was brought to his atten¬ 
tion by a member of the District of Columbia Bar, John J. 
Wilson, Esquire and was informed that he had had the same 
experience some ten years before, before Justice Stafford, 
wfiiich case resulted in favorable results for his client, be¬ 
cause such a thing had been done at the trial. 

— 4 — 

When the Court charged that the Government’s case 
showed that the knife was placed in the hand of the deceased 
to create the inference that the deceased was the attacker, 
the Court if it was going to charge at all on the point it 
should have told the whole truth about the knife, otherwise 
the Court was prejudicial to the Defendant, and the instruc¬ 
tion was calculated to argue to the jury, and instruct in a 
non-judicial manner, or to distort the evidence. 

This has caused reversals and in the case of Cook v. 
United States, 18 F. (2d) 50, the Court quoting Starr v. 
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United States, 153 U. S. 164 and Rudd v. United States, 
173 Fed. 912, said that a Trial Judge’s comments on the 
evidence must not be argumentative or non-judicial in 
nature. 

That there was other testimony with reference to this 
knife is seen from the record. The Richie boy testified be¬ 
fore the coroner that he had seen it in the store, which he 
denied here. 

As to the placing of it in the hand of the deceased, no 
other witness saw it. No other witness saw it in the right 
hand. Others saw the knife in the left hand. 

In Williams v. United States, supra, counsel calls atten¬ 
tion of the court with reference to a one-sided charge. If a 
court is going to comment on the facts, it must cover all 
the facts, or an unfavorable inference that the Trial Judge 
is one-sided will be drawn. 

Of course, the Trial Judge followed up that part of the 
charge at page R. 476 with this highly prejudicial and inflam¬ 
matory remark when he said, “The law permits the jury, 
if it deems it wise and proper to do so, to consider an at¬ 
tempt to manufacture or fabricate evidence on the part of 
the Defendant, as an indication of conscienciousness of 
guilt.” 

Counsel took exception to the charge of the court and at 
page R. 4S0 appears the colloquy between the court and coun¬ 
sel. Counsel states that the Court had noted the conflict¬ 
ing testimony in its charge as to where the knife was. 

Counsel stated that he did not know the jury understood 
that, to which the Court replied he was no mind reader. 

The fact remains that there was no such charge on con¬ 
flicting testimony and only a mind reader could read it in, 
but Defendant contends that the Court was prejudiced to¬ 
ward the Defendant, in that the Court could not conscienti¬ 
ously award him a fair trial and by such means as this did 
the court make the charge one-sided. 
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— 5 — 

It is conceded that the granting of a motion for a con¬ 
tinuance during the pendency a criminal trial is within the 
discretion of the trial judge. 

Coupe v. United States, 72 D.C. 86, 113 Fed. (2) 145; 
Neufield v. United States, 73 D.C. 174, 118 Fed. (2) 
375; Boyer v. United States, 80 U. S. D.C. 202, 150 
Fed. (2) 595. 

The court has repeatedly held to that view as has been 
expressed in one, two and three. 

Where there has been an abuse of that discretion, how¬ 
ever, where the refusal to grant a continuance has worked 
to the injury of the Defendant’s rights or has prejudiced 
him, and a conviction has been obtained, whereas, if such 
evidence would have altered the eventual outcome of the 
case, the conviction should be set aside and a new trial 
ordered. 

In this case, during the trial Defendant’s counsel, 
through the interpreter, ascertained facts, information, 
from the Defendant, which the Defendant had never dis¬ 
closed to his counsel before, notwithstanding this counsel 
had represented the Defendant since October 1946. 

The Defendant disclosed to his counsel that he had a son 
in a mental hospital in New York City. The disclosure 
had been made at 8:30 p.m. Defendant’s counsel imme¬ 
diately tried to reach the trial judge that evening believing 
that that might have some bearing on the case, possibly as 
to the Defendant’s sanity, or to show why the Defendant 
went to the place of business of the deceased on September 
20, 1946. 

Not being able to reach the trial judge, counsel called 
New York and locating the hospital asked for a record of 
such a patient. The information given was not conclusive, 
but served the moment. 
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Counsel informed the trial judge of this in Court the next 
day moving the court for a continuance of one day to go 
to the hospital to secure this evidence. 

The trial judge denied this motion stating that the court 
was not interested in what went on prior to the affair on 
September 20, 1946. The Court did, however, order a 
mental examination of the Defendant, during the unhalted 
trial. 

Counsel proceeded with the case. A place was reached 
in the trial where it was necessary to prove whose son it 
was in the mental institution in New York. It came about 
this way: 

Government counsel sensing what w*as coming, although 
subpeoning the father of the deceased, did not put him on 
the witness stand, and the Defendant had to. The De¬ 
fendant put him on to substantiate the Defendant’s testi¬ 
mony that the boy in Central Islip Hospital, Central Islip, 
New York was the son of the Defendant, and it was because 
of him that he went to see the deceased, that fateful after¬ 
noon on September 20, 1946, and to the Defendant’s sur¬ 
prise, this witness gave doubtful and contradictory testi¬ 
mony as to whose son it was in the hospital. 

Counsel moved the Court again for a days continuance to 
go to New York to get this very vital evidence, and was 
sternly warned by the Court who denied the motion, that 
if counsel left Washington that night, if he were not back 
in Court the next day, appropriate measures would be 
taken. 

The Court thus refused to permit the Defendant to prove 
his case. The Court acted arbitrary, capricious, and prej¬ 
udiced to the rights of the Defendant in this case, and a 
reversal of the judgment should be summarily had. 

As was said in Williams v. United States , 93 Fed. (2) 6S5, 
a conviction could be reversed for this one reason alone. 

Such evidence as to the Defendant’s side of the question 
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his sanity was thus made necessary, when a juror asked if 
the issue of sanity or insanity was to be considered by the 
Jury. If counsel had been given the opportunity to go to 
New York and secure this vital evidence that the hospital 
could give, the question of Defendant’s sanity might have 
been in issue and when the trial judge replied to the juror 
that such an issue had to be presented by the Defendant, 
this counsel says that the Trial Judge well knew why the 
issue was not raised and that because of the Trial Judge 
refusal to let the Defendant prove his case. 

The coloquoy between the juror number eleven, the court 
and counsel is at pages 379, 3S0, 392 and 395 of the Record. 

The Defendant says that this is a clear-cut abuse of 
discretion on the part of the Trial Judge and that the con¬ 
viction should be reversed. 

If the issue were important enough for a juror to raise 
it the Trial Judge certainly was not being fair but arbi¬ 
trary, in denying Defendant the right to his defense, but 
by so doing made the way to the electric chair much easier. 

This particular Trial Judge has been found before, by 
this Court of Appeals, on a finding of fact, of attempting 
to prejudice Defendant’s rights and to judge where he had 
no right to judge, especially in the Barsky et al, injunction 
suit, decided by the Court recently. 

— 6 — 

Trial Judges sometimes have devious ways of conveying 
to jurys the true nature of their thoughts. They sometimes 
employ words, or expressions, or modes of expression to 
tell the jury that a Defendant is guilty, as charged and that 
a verdict of guilty, as charged should be reutrned. 

This practice is summarily condemned in the upper 
courts, and when it has been brought to the Appellate 
Court’s attention reversals have occurred. 

A Trial Judge bent on this sort of thing usually cannot 
hide his bias. Either he will say something prejudicial, or 
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he will say what the law forces him to say in a manner 
that precludes concealment of bias. 

In this case, the Trial Judge devoted ten pages to a 
summary of the Government’s case. This is labelled “In¬ 
structions of Law for the Guidance of the Jury.” 

The Trial Judge all through his “summary” of the law, 
states that the “Government charges, this and that,” as 
he trys to explain the principles of the law of first and 
second degree murder. “What the Government charges” 
and “the courts instructions” are so interwoven that it is 
difficult to say whether it is a prosecution summary, or a 
fair, impartial and judicial presentation of the principles 
of law involved. 

The Defendant states, in defense of this position, that 
the appellate division is without the benefit of the voice of 
modulations, attendant upon the Trial Judge’s “charge,” 
as these barrages of prosecution inspired “instructions” 
were leveled at the jury. 

The Defendant contends that the Trial Judge laid spe¬ 
cial stress on first and second degree murder, gravely 
stressing this part of the “instruction,” to the end that the 
only verdict that could be returned, and be morally con¬ 
sistent, was that of guilty as charged. 

The Defendant says that 'where the summation of the 
Government Prosecutor was lacking in emphasis, such was 
supplied by the Trial Judge. The Defendant contends that 
the Government did not even ask for the death penalty in 
its summation. 

the Government did not even ask for the death penalty. 

The Government only contended it to be murder, but 
never did specify which, whether first or second degree, as 
was stated by the Government prosecutor. 

The Defendant contends that the Trial Judge overem¬ 
phasized the Government’s case and underemphasized the 
Defendant’s position. The Court attached little signifi¬ 
cance to the Defendant’s position. 
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Such practices have been summarily condemned by ap¬ 
pellate courts, regardless of the method used by the Trial 
Judge to show bias, to the Defendant, or to make the charge 
a follow-up of the Governments summation. 

In the case of Williams v. United States, 93 Fed. (2) 685, 
a landmark case on this subject, the Court at page 692, said: 

“For instance, nine pages of the printed transcript are 
taken up with the courts summary of the indictment, each 
main heading of each summary being prefaced by the words 
“the indictment charges and, in my opinion, there is evi¬ 
dence which, if believed, tends to prove, etc. ’’ Again, there 
are in the charge many pages devoted to summarizing evi¬ 
dence presented by the prosecution, while only meagre, 
hurried, and passing reference is made to the case made 
by the defense,-such volume of testimony, we think de¬ 

served much fuller treatment at the hand of the Court.” 

‘ ‘ A Federal judge need not summarize the evidence at all. 
But if he undertakes to do so, the summary must be fair 
and adequate. The authorities are agreed that it must not 
be one-sided.” 

Also in the case of Quercia v. United States, 289 
U. S. 470, Chief Justice Hughes, and in a similar situation, 
said that the Trial Judge’s charge must not be one-sided. 

In another case, Trefone v. United States, 67 Fed. 
(2) 954, in another similar situation, the Court said that 
the Trial Judge must analyze both sides. 

In this instant case, if such had been done, Defendant 
feels that he would not be in this tribunal pleading for his 
life. Defendant feels that if the Trial Judge had instructed 
fairly, impartially, and not in a hostile manner, the verdict 
as returned would not have been returned. 

In the case of Wilson v. United States, 71 D. C. 54, 
107 Fed. (2) 253, this Court condemned hostile instruc¬ 
tions, and instructions that distorted or added to evidence 
to mislead the jury. 

* 
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For further cases on one-sided charges of Trial Judge 
see, TVeare v. United States, 1 Fed. (2) 617; Smith 
v. United States, 18 Fed (2) 896, and Hunter v. United 
States, 62 Fed. (2) 217. 

Specifically, in this case there were ten pages on Govern¬ 
ment case and first and second degree murder, fifteen lines 
on manslaughter, six lines on what the Defendant says in 
defense, and that broken up with reference that the defense 
has been contradicted by all the eye-witnesses. 

The Defense further assigns as error, that Trial Court's 
refusal to grant him a new trial on the grounds of newly 
discovered evidence. 

It is true that upon a hearing of the motion and affidavits 
filed therein, that the Trial Court referred to the hear¬ 
ing not as one on the ground of Newly Discovered Evidence, 
but as one on the ground of an irregularity in the trial, but 
be that as it may, it was not discovered until after the trial 
and then under circumstances to cause the Defendant to 
believe that he had not received a fair and impartial trial 
and that such conviction should have been set aside upon 
the hearing. 

The Defendant says that a statement was made in the 
presence of a juror that was prejudicial to his rights, that 
prevented that particular juror from returning a verdict 
based solely on the evidence. 

Defendant says that the interpreter in the case, George 
Moy, hired by the Government said this in the presence of 
John Kenealv, juror number 10, “that son-of-a-bitch 
(meaning the Defendant) is lying and ought to go to the 
chair,” that said statement was made during the course of 
the trial while the Defendant was testifying. 

Defendant says that on April 7, 1947 the juror related 
this fact to Defendant’s counsel, who asked the juror if 
he would make an affidavit, which the juror declined to do, 
after deliberating upon the consequences. 
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Defendant refers the court to the motion and affidavit filed 
herein by his counsel. 

Defendant states that the Government subpoened the 
juror to his office and without knowing what was actually 
said by Government counsel to the juror that an affidavit 
was prepared by the said juror, and significantly enough 
was filed the day of the hearing on the motion. 

The Defendant contends that the Court showed bias 
to the Defendant, even at this hearing, with statements 
about the propriety of a juror declining to make an affidavit, 
(2) that the juror had acted properly in not talking about 
the matter; and (3) that the prosecutor stated to Defend¬ 
ant’s counsel that he “would not go with him anywhere,” 
when asked to go to the Courts chambers to discuss get¬ 
ting an interpreter for the new trial hearing, and when 
Defendant’s counsel went to the Trial Judge’s Chambers, 
the judge relating in highly insulting and non-judicial 
terms that “he was having no out-of-courtroom consulta¬ 
tion about this case under any circumstances.” 

The Defendant contends that this was open hostility to 
his rights and in a manner attempting to intimidate De¬ 
fendant’s counsel. 

Defendant states that Goevrnment counsel even asked his 
attorney if he “knew the penalty for perjury”—anotner 
attempt to intimidate. 

Defendant further contends that the Trial Court fur¬ 
ther showed open hostility to his case and abused what¬ 
ever discretion had been left by announcing in open court 
that the “findings” of the Court were as the juror had 
testified and not as Mr. Faulkner had sworn them to be, 
notwithstanding the factual situation, as plain as it was 
on the surface. 

Defendant further contends that the Trial Judge showed 
additional open hostility to the Defendant’s case and added 
further abuse to his discretion by stating to Defendant’s 
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counsel, in reply to counsel’s statement that the Court, 
by its ruling, had raised a question of “professional in¬ 
tegrity” (without resorting to openly accusing the Trial 
Judge of bias) and to which the Trial Judge stated that 
“the memory of counsel on other occasions is not always 
accurate as to past comments.” Defendant states cate¬ 
gorically that the Trial Judge had no honest motive in 
making this statement, but was made solely because of his 
bias and prejudice to the Defendant. 

It is significant that two men, discussing a statement, 
made by another, for three weeks, everytime they met, with 
no denials about it during that time, and with plenty of 
reflection on its importance, could be so far apart as to its 
exact wording, at least in the finding of the Trial Judge. 

The Court will note that the statement Mr. Molenof said 
the juror made, according to the affidavit signed in Mr. 
Molenof’s offices, was that “I don’t believe a -word he 
says.” 

Defendant further states that the juror told his coun¬ 
sel that after hearing this statement he felt justified in re¬ 
turning a verdict of murder in the first degree. 

It is the law generally that it is not whether there was 
injury to the accused, or not, but on sound principles of 
law, the verdict will be set aside, that the purity of jury trial 
may be preserved unimpaired. 

This was followed in the case of Rainy v. State, 
100 Ga. 82, 27 S. E. 709, and Central of Ga. R. Co. v. 
Hammond, 34 S. E. 594, and Holladay v. State, 101 So. 86, 
20 Ala. App. 76. 

The Courts have gone so far as to hold that there is a 
presumption of prejudice in a juror conversing with a 
government witness and stated very clearly in Sunder¬ 
land v. United States, 19 Fed. (2) 202. 

In the case of Leith v. State, 90 So. 687, 206 Ala. 



25 


439, it was held that it is improper for a juror to have 
any communication with even a witness in a case. 

In the cases of Vaughan v. State , 20 S. W. 588, 
57 Ark. 1, and State v. Andreivs, 29 Conn. 100, 76 Am. 
Dec. 593, the rule has been laid down that jurors should 
not be allowed to be or remain where they can hear out¬ 
siders discussing a case, and if remarks are made in a 
juror’s presence, he should state his relation to the case 
and request that nothing should be said on the subject in 
his hearing, if anything is said he should report it to the 
Trial Judge. 

The Defendant contends that this juror acted im¬ 
properly in not reporting a statement made in his presence 
to the Trial Judge and that such having influenced, or 
possibly could have influenced him, that the verdict should 
be set aside, and a new trial ordered. 

— 8 — 

If there is any testimony or evidence which tends to prove 
a theory or support a Defendant’s position, it is the duty 
of the Trial Judge to construct thereon, and a refusal 
thereof, constitutes reversible error. 

Defendant requested the Court to instruct on Defendant’s 
contention that the fatal blow could or did occur in the 
laundry, from the evidenec presented in the case, page 
R. 479. 

The Court refused to so instruct stating that there was 
no evidence to that effect. 

This position was the whole case of the Defendant. The 
Defendant contended that all the evidence showed the fatal 
blow to have been struck in the laundry, or could have 
been struck there. 

This evidence and the law is reviewed elsewhere, hut 
the Defendant contends that it is reversible error for the 
trial judge to preclude this vital instruction. 
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— 9 — 

The Court said in its charge that “the law permits the 
jury, if it deems it wise and proper to do so, to consider 
an attempt to manufacture or fabricate evidence on the 
part of the Defendant, as an indication of consciousness 
of guilt.’* 

The Defendant contends that this remark was inflam¬ 
matory, highly prejudicial and tending only to hurt the 
Defendant in his rights. 

The Defendant, for the purpose of this argument adopts 
the points and authorities contained in Point 2, of this 
brief, with reference to another remark made by the Trial 
Judge. 

Conclusion 

Therefore, the judgment of the lower court should be 
reversed, and a new trial ordered. 

Woodrow E. Faulkner, 

Attorney for Appellant. 


(1867) 
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United States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9528 

Lee Fook, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 

November 12, 1946, an indictment, containing one count, 
was filed against the appellant charging him with slaying one 
Harry Lee, otherwise known as Lee Ying Toy, and alleging 
murder in the first degree (R. 488). On November 15 the 
appellant pled not guilty and was tried from March 3 to March 
7, 1947, on which latter date he was found guilty (R. 489, 490). 
A motion for a new trial was filed March 13, 1947, and denied 
after hearing on April 1, 1947, and thereupon the appellant 
was sentenced to death (R. 491, 492). A notice of appeal was 
filed April 10, 1947 (Record Page “A”). On May 9, 1947, a 
motion for a new trial on the ground of newly discovered 
evidence was filed and was denied, after argument, on May 16, 
1947 (R. 494-497). From the overruling of this latter motion 
no notice of appeal was filed. 

The deceased was a Chinese named Harry Lee, otherwise 
known as Lee Ying Toy, aged forty (R. 46). . The appellant, 
Lee Fook, a taller man than the deceased, was aged sixty-one 


(i) 
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(R. 149, 401). The appellant lived at 517 H Street NW. 
(R. 3SS). 

Mr. Tom Yee Tone testified that on Saturday, a week before 
the killing, he saw the appellant and the deceased together. 
He heard the appellant tell the deceased, after an argument, 
“I am going to get you next time.” This happened about nine 
in the evening, on H Street NW., in the six hundred block 
(R. 69-70). He heard the deceased say “I don't know what 
the trouble is. He is always coming after me and fussing 
with me, and always starting an argument with me” (R. 78-79). 

Mr. Mark Chock testified that a few days before the homicide 
he saw the deceased and Fook together in front of a store in 
the six hundred block of H Street NW\ (R. S6-S7). He 
observed they had an argument. He heard the appellant say 
to the deceased “I am going to get even with you” (R. S7-88). 

The deceased lived in the laundry he operated at 4530 
Georgia Avenue NW. (R. 352). The laundry is situated on 
the west side of Georgia Avenue, and is in the second building, 
south, from the intersection of Georgia Avenue and Buchanan 
Street (R. 95; Govt. Ex. 4). 

Early in the afternoon of Sunday, September 22, 1946, the 
appellant entered the deceased’s laundry' (R. 396-397). He 
engaged the deceased in conversation in front of the deceased’s 
bedroom door (R. 405). The deceased was dressed in house 
pajama trousers and an undershirt resembling a pajama top 
(R. 46, 301). 

At two p. m. the appellant was observed by three neighbors 
of the deceased on the east side of Georgia Avenue, about three 
feet in the rear of the deceased, chasing him with a knife 
(R. 117 et seq., 1S7 et seq., 235 et seq.). The appellant pur¬ 
sued the deceased north of Buchanan Street, then south, 
circling a streetcar loading platform at the southeast inter¬ 
section of Georgia Avenue and Buchanan Street (R. 114; 
Govt. Ex. 4). The chase then veered north again (R. 114). 
As the deceased circled a tree on the northeast corner, the 
appellant put his hand on the deceased’s shoulder, whereupon 
the deceased fell or tripped (R. 114, 115, 235; Govt. Ex. 4). 
The deceased fell in the highway, on the northeast corner of 
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Georgia Avenue and Buchanan Street, about six feet west of 
the east curb of Georgia Avenue (R. 104). 

After the deceased fell the appellant kicked him. He then 
placed his knee on the deceased and started to stab him. The 
deceased grasped the appellant’s knife hand by the wrist and 
attempted to ward off the knife and roll from under the appel¬ 
lant (R. 100, 149, 150, 235). The appellant finally broke loose 
and repeatedly stabbed the deceased between the chest and 
hips (R. 100, 149). Thereafter the appellant stood up and 
kicked the deceased several times (R. 236). 

Three neighbors of the deceased testified that they heard 
yelling and witnessed the struggle and part of the chase (R. 
235). They were: (1) Mr. Arthur S. Parker, whose home is 
on the south side of Buchanan Street, the third house west 
from the corner of Georgia Avenue (R. 117); (2) Miss Beverly 
J. Reed, who lives two doors south of the laundry, on the same 
side of the street (R. 187, 191); (3) William Richie, twelve 
years old, who lives across Buchanan Street from the laundry 
on the west side of Georgia Avenue (R. 234). 

In addition, the following persons, who were passing the 
intersection in automobiles, observed the fatal struggle on 
the northeast corner: Franklin S. Milberg (R. 97, 103, 104); 
Paul E. Powell (R. 129 et seq .); Corporal Asbie Glover (R. 
149 et seq.). 

Mr. Parker went over to the appellant and asked him why 
he did it. The appellant said “He is a son of a bitch; he 
is a son of a bitch’’ (R. 115-116). 

Mr. Parker estimated that the portion of the chase he 
observed covered about two hundred feet. The distance from 
the deceased's laundry to the place he was first observed, 
was estimated by the witness as totalling another ninety feet 
(R. 115, 128). The witness stated the part of the chase he 
saw took about three and one-half minutes. The fatal 
struggle, at the end of the chase, took an additional one and 
one-half minutes (R. 128). 

Mr. Parker and William Richie noticed that during the 
chase the deceased held his right hand on a wound in his 
right side (R. 295, 263). 
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All the neighbors saw the knife in the hand of the appellant 
during the chase. All of the motorists, except Mr. Powell, 
also saw the knife in the hand of the appellant during the 
struggle on the corner. 

Mr. Powell testified that when he had parked and returned 
to the scene the “beating” had already taken place (R. 131). 
The knife was in the deceased’s “bottom hand” (R. 132). 
The hand was not altogether closed and was wedged beneath 
the deceased, who was lying on his side (R. 132, 143). The 
.deceased was gasping for breath, and the defendant w’as 
striking him and kicking him in the stomach. The witness 
yelled at the appellant to leave the man alone, that “he had 
already killed him” (R. 132). 

Miss Reed testified that when she first saw the appellant 
from her window he was chasing the deceased with an up¬ 
raised knife (R. 1S7, 209). The deceased had no weapon 
during the chase, but when the witness reached the scene 
the deceased was lying in the street with a knife in his open 
hand (R. 188, 221, 222, 223). 

William Richie testified that after the appellant finished 
stabbing the deceased, he put the knife in the deceased’s hand 
(R. 236) and then got up anl kicked and stamped him 
(R. 286). 

Officer James W. Shepherd of the Metropolitan Police, tes¬ 
tified that shortly after two p. m. he arrived on the scene 
and found the deceased lying face down in the street. One 
arm was folded underneath him. Both hands were on his 
left side (R. 301, 316). There was a knife in the deceased’s 
hand—probably the left hand. “His hand was open, com¬ 
pletely relaxed, thumb and forefinger against the street, with 
the left fingers on the street in an open position” (R. 306- 
307). The handle of the knife rested very loosely on the in¬ 
side of the deceased’s hand (R. 315). 

Officer Shepherd stated that the appellant had a slight 
laceration on the left hand, causing a very small amount of 
blood (R. 303). 

The officer asked the appellant why he did it and the ap¬ 
pellant replied “Too much trouble—son of a bitch—too much 
trouble” (R. 306). 










5 


The eye witness testimony as to the injuries sustained by 
the deceased on the street was corroborated by the medical 
findings of Dr. Murphy, first deputy coroner. The deceased 
was stabbed twice in the back of the arm. He had a three 
inch cut on the palm of the right hand. The remaining 
wounds consisted of “numerous cuts” on both sides of the 
body, involving the abdomen and thighs (R. 46-47). 

The death of the deceased was due to three punctures of the 
liver, the result of two fatal wounds of entrance (R. 47-49). 
The coroner explained that jabbing the knife could have pro¬ 
duced two of the punctures of the liver but just one opening 
of the skin (R. 49). 

The two fatal wounds, resulting in the three liver punctures, 
were several inches to the right of the navel (R. 47). One of 
the punctures of the liver was on a line with the wound of en¬ 
trance and on the same plane. The other fatal wound was 
slightly downward, but the coroner could not say whether this 
was due to direction or deflection (R. 49). 

Officer Talbot, of the Homicide Squad, testified that at three 
p. m. the day of the killing he saw the appellant at No. 10 
Precinct (R. 327). The defendant called attention to a super¬ 
ficial cut on his hand, not bleeding, which resembled a scratch. 
The coroner examined him and found he had no other injuries 
(R. 332, 336). The defendant was asked what was the trouble 
and he cursed and stated he had gone to see the deceased about 
his sick relative in New York (R. 333). 

Later, at four p. m., the witness talked to the defendant in 
English, which the defendant understood (R. 327, 333). The 
defendant stated he came from New York and had been in 
Washington three months. He said he knew the deceased’s 
brother, who was ill in New York. He went to see the deceased 
to get the deceased to send money to New York so that the sick 
man could be returned to China. Thereupon the deceased be¬ 
came angry and picked up a knife, and that he took the knifo 
away from the deceased. He denied it was his knife (R. 333— 
334). 

The defense called Lee Hong Wing, the father of the deceased 
(R. 352). 
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Lee Hong Wing testified he had three sons, one of whom 
was the deceased. Another son was Lee Ying Wah, who was ill 
in New York (R. 353). He stated the appellant had never 
approached him for help in getting Lee Ying 'Wah transporta¬ 
tion to China (R. 353-358). 

The appellant then took the stand and stated he came to 
Washington from New York in April 1946, and lived at 517 H 
Street NW (R. 3S9-390). 

The appellant testified he had a son. Lee Ying Wah, who was 
then confined in a New York mental hospital. (See note, 
page 11). 

According to the defendant, the deceased and his father sold 
the defendant's son, Lee Ying Wah, a ‘‘citizenship paper.” He 
stated he had to have information relating to the “immigration 
paper” to get a passport to return Lee Ying Wah to China (R. 
392-393). 

The appellant said that he first visited the deceased at his 
laundry around the middle of May 1946, and a second time 
about a month later (R. 392, 402). On both occasions only 
the deceased and he were present (R. 392-393). On both occa¬ 
sions he asked the deceased “for the information for the pass¬ 
port” and was put off by the deceased (R. 397). 

On the third and last visit, the appellant related he was told 
by the deceased, “Well, we think it over, that we are not going 
to give you that information, and if you want him taken back, 
you have to do it yourself, and we can’t do it for you.” 

To this the appellant stated he replied, “Well, since you are 
not going to give me that information, to get the passport, and 
you won’t help me, and you won’t take him back, so I wait until 
you get ready to go back to China, and I am going to report 
to the Immigration authorities of this affair” (R. 397). 

Thereupon, according to the appellant, the deceased’s face 
“changed color.” The deceased snatched a knife and came 
after the appellant, who grabbed the deceased, receiving a cut 
on the hand. The appellant stated that in defending himself 
in the laundry he “may have knocked the knife into him.” He 
“got scared and ran out” (R. 3S9-399). 

The appellant stated they went across the street and as he 
was afraid of the deceased’s knife he fought him (R. 399). He 
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•was so frightened he was as if he were crazed (R. 400). The 
next event he recalled was the arrival of the policeman who 
took him over to the deceased (R. 401). 

The defendant, corroborating in part the testimony of Mr. 
Tom Yee Tone and Mr. Mark Chock, admitted he saw’ and 
spoke to the deceased in the six hundred block of H Street NW. 
in a Chinese store eight days before the killing (R. 402, 403, 
86). He denied threatening to get the deceased on this occa¬ 
sion, stating, “No. What to fight for? Ying Toy is good 
cousin” (R. 404). 

The defendant stated that when he visited the deceased the 
day of the killing he w r as not angry with the deceased (R. 404- 
405). 

In rebuttal, two female employees of the deceased testified 
that they had regularly used the entire premises of the de¬ 
ceased. including the kitchen and its utensils, and had never 
seen the paring knife used in the slaying (R. 413-417; Govt. 
Ex. 1). 

STATUTES INVOLVED 

22 D. C. "Code §2401 (1940): 

Whoever, being of sound memory and discretion, 
kills another purposely, either of deliberate and pre¬ 
meditated malice or by means of poison, or in perpe¬ 
trating or attempting to perpetrate any offense punish¬ 
able by imprisonment in the penitentiary, or without 
purpose so to do kills another in perpetrating or attempt¬ 
ing to perpetrate any arson, as defined in section 22-^401 
or 22-402 of this Code, rape, mayhem, robbery, or kid¬ 
napping, or in perpetrating or in attempting to perpe¬ 
trate any housebreaking while armed with or using a 
dangerous weapon, is guilty of murder in the first 
degree. 

§2403: 

Whoever with malice aforethought, except as pro¬ 
vided in sections 22-2401, 22-2402, kills another, is 
guilty of murder in the second degree. 

762098—47 - 2 
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§2405: 

Whoever commits manslaughter shall be punished by 
a fine not exceeding one thousand dollars, or by impris¬ 
onment not exceeding fifteen years, or by both such fine 
and imprisonment. 

SUMMARY OF ARGUMENT 

The verdict was amply supported by the evidence of eye 
witnesses. The brutality of the killing and the length of the 
chase and assault supplied malice and the time necessary for 
deliberation. The first degree murder verdict was also justi¬ 
fied by this evidence in conjunction with testimony as to prior 
threats, partially corroborated by the appellant. 

A juror, passing from the courtroom, overheard an inad¬ 
vertent remark of an interpreter, who had been jointly em¬ 
ployed by prosecution and defense. The interpreter was im¬ 
mediately cautioned. No misconduct was shown. There was 
no prejudice to the appellant, and the overruling of the motion 
was not an abuse of discretion. 

ARGUMENT 

I. The verdict was amply supported by the evidence 

Appellant contends that there was insufficient evidence 
that the fatal blow was struck on the street (Br. 11). As a 
consequence, the appellant also affirmatively contends that the 
court erred in failing to instruct that the “fatal blow either did 
occur in the laundry or could have occurred in the laundry 
* * *” (Br. 9). 

Appellant combines the contention that the verdict was 
against the weight of the evidence with the assertion that 
there was error in failure to instruct as indicated above. For 
convenience, therefore, they are treated together in this 
brief. 

The requested instruction was stated somewhat differently 
at the trial below. The defense orally requested the court 
to instruct “that the defendant alleged that the fatal blow, 
from the evidence * * * was delivered in the laundry” 
(R. 479). 
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The court declined to so charge, because it found “no evi¬ 
dence to that effect” (R. 479). 

The appellant prefaces his argument that the fatal blow 
was struck in the laundry with the observation that only the 
defense presented evidence of what occurred in the laundry 
(Br. 8). 

Appellant’s testimony does not show whether any blow 
at all, fatal or otherwise, was actually struck. He merely 
states it is possible that in holding off the deceased he may 
have “knocked the knife into him.” He did not testify he 
actually saw the deceased wounded in the laundry. 

The appellant attempted to negative any inference that he 
intentionally wounded the deceased in the laundry. He 
stated on the stand that seeing he could not defend himself, 
he fled from the laundry, pursued by the deceased. 

Assuming the deceased received a wound in the laundry, 
there is overwhelming evidence that it was not the “fatal 
blow.” Eye witnesses testified they saw the appellant stab 
the deceased many times in the abdomen. So, at the outset, 
from the standpoint of mere enumeration, there is a strong 
probability that the “fatal blow” was not the wound pos¬ 
sibly received in the laundry, but one of the many dealt in 
the view of the witnesses. 

From the medical testimony we find the abdomen of the 
deceased was literally covered with wounds. These, however, 
are narrowed down to not one but two wounds capable of 
causing death. So if we add to a wounding in the laundry 
an additional assumption that the wound was capable of caus¬ 
ing death, we find that it was one of two such wounds, one 
occurring prior in time to the other. Intervening is an ap¬ 
preciable interval marked by an atrocious attack upon the 
deceased. 

The injuries capable of causing death were three punctures 
of the liver, produced from but two fatal wounds of entrance. 
One of the two wounds of entrance produced two punctures 
of the liver each capable of causing death. The deputy cor¬ 
oner indicated this could have been caused by jabbing the 
knife in one wound of entrance. This particular wound of 
entrance could not have occurred in the accidental manner 
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described as a possibility but not an observed fact by the 
deceased. 

* * * if the last shot was not fired in necessary 

self-defense, and the wound inflicted by it caused his 
death, or contributed to or hastened it. the defendant 
would be guilty of some degree of homicide, even 
though the first shot was fired in self-defense, and 
though at the time the last shot was fired the deceased 
was already so severely wounded that his death would 
have followed in a very short time. Rogers v. State, 60 
Ark. 76. 29 SW. 894. 895 (1894). 

On the whole record the jury was amply justified in return¬ 
ing its verdict. The appellant testified the following happened 
in the laundry: that he was attacked by the deceased; that he 
defended himself; that he found he could not do so and fled 
from the laundry, in fear, pursued by the deceased; that he was 
not angry with the deceased (R. 389 et seq.). 

Accepting this version, for the sake of argument, the appel¬ 
lant was not without fault in connection with the deceased s 
supposed assault on him. In his direct examination the appel¬ 
lant stated that what precipitated the attack was appellant's 
statement to the deceased that because the deceased would not 
do as he asked * * so I wait until you get ready to go 

back to China, and I am going to report to the Immigration 
authorities of this affair.” [R. 397; italics supplied.] On 
cross-examination the appellant characterizes his statement as 
a threat which frightened the deceased and caused the deceased 
to attack him (R. 405). 

Still taking the appellant’s version that he was initially the 
pursued, eyewitnesses saw the most part of a long chase in 
which the appellant was the pursuer of the deceased, unarmed 
and in nightclothes. They observed a pursuit of three and 
one-half minutes, followed by an attack on the prostrate body 
of the deceased, lasting one and one-half minutes, which was 
outrageous in its manner and beyond all proportion to the 
provocation. Thus the element of malice is supplied. 

From the testimony of eye witnesses the inference was plain 
that the appellant placed the knife in the hand of the deceased 
before he had completed his assault. This fact is evidence 
of consciousness of guilt. 
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Besides the actual circumstances of the killing, and their 
length, which afford ample evidence of first degree murder, the 
prior threats are also evidence of deliberation as well as malice. 
The fact of prior threats was partially corroborated by the ap¬ 
pellant, who admits encountering the deceased at the time they 
allegedly were made. 

There was evidence of motive. Appellant was interested in 
a sick Chinese in New York. Lee Ying Wah, who was probably 
related to the appellant. 1 The appellant felt that the deceased 
was obligated to return the sick man to China, paying his ex¬ 
penses, or to provide the appellant with passport data in order 
that appellant might effect the sick man’s return. The threats 
to the deceased shortly prior to his death indicate that appellant 
acted from a motive of vengeance because of deceased’s failure 
to comply with appellant’s request. Appellant visited the de¬ 
ceased in the course of a deliberate and premeditated design to 
kill, or, at least, to kill if his request was again refused. 

Also the cursing of the deceased after the struggle, and 
shortly thereafter at the Precinct (R. 116, 306, 333) is. in con¬ 
nection with the prior threats and solicitation of the deceased, 
is “cogent proof” of motive. State v. Glasscock, 134 SW. 549 
(Mo. 1911). 

There was evidence that the appellant was a surprise visiter. 
He spoke to the deceased in front of the deceased’s bedroom 
door. The deceased was in bedroom attire. The conversa¬ 
tion took place on a Sunday afternoon, a holiday. 


1 There is doubt in the record as to the actual paternity of Lee Ying Wah. 
the sick ('hinese in New York. The appellant, although later stating Lee 
Ying Wah was his son, in the first part of his testimony refers to him as the 
brother of the deceased and implies he is the son of Lee Hong Wing (R. 300). 
This was the same statement of relationship he made to Officer Talbot, the 
afternoon of the killing (R. 333). Lee Hong Wing, a defense witness and 
father of the deceased, testified the sick Chinese was his son (R. 353). 

It is probable there is at least a remote family relationship between the 
appellant, the deceased, and the sick Chinese, for the following additional 
reasons: (1) The appellant refers to the deceased as his “cousin” (R. 404). 
(2) All three persons are named Lee. (3) The appellant's testimony reveals 
he felt there was a duty on the deceased either to help the appellant return 
the sick man to China, by providing passport information, or to return the 
sick man to China himself <R. 307). 

Officer Talbot testified the appellant told him he had asked the deceased for 
money to send the sick Chinese out of the country (R. 334). 
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In view of the foregoing the jury was amply justified in 
returning its verdict either on the basis of the occurrence on 
the day of death alone, or by considering those facts in con¬ 
nection with the prior threats. 

II. Overruling of motion to declare a mistrial was not 

erroneous 

Appellant urges (Br. 11) that he was prejudiced by a com¬ 
ment of the court on the evidence during the cross-examination 
of the appellant, and that the court should have granted a 
motion for a mistrial (Br. 7, 11 et seq.). 

On cross-examination the appellant was asked whether, the 
day of the killing, the deceased gave him the information he 
sought. The appellant answered that the deceased had not 
done so. Thereupon the following occurred: 

Q. And you were mad with him because you didn’t 
get the information? Isn’t that the fact? 

A. No; I am not mad at him. “If you don’t give 
me, I go Immigration authorities.” 

Q. If you were not mad. why did you threaten to go 
to the Immigration authorities? 

The Court. I think it is a plain inference that he 
must have been mad at him. 

Mr. Faulkner. I don’t think it is an inference, Your 
Honor. 

The Court. He must have been angry, if he threat¬ 
ened to denounce him to the Immigration authorities. 

Mr. Faulkner. I think that is going into the man’s 
mind. I don’t think it is an inference. 

The Court. That is the inference I draw. 

Mr. Faulkner. I think it is an erroneous one. 

The Court. And, as you know% I have a right to 
comment on the facts. My inference is not binding on 
the jurors, however. They can draw their own infer¬ 
ence. 

By Mr. Molenof: 

Q. After you threatened to go to the Immigration 
authorities, what did Toy do and say? 
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Mr. Faulkner. Your Honor, I object to the use of 
the word “threaten.” He never said he threatened him; 
he “told” him he would. 

By Mr. Molenof : 

Q. After you told him you would go to the Immigra¬ 
tion authorities, what did he say? 

A. Lee Ying Toy got frightened, because I threat¬ 
ened to go to Immigration authorities. So he snatched a 
knife and hit me. 

The statement of the court did not harm but rather helped 
the appellant. Appellant’s counsel, prior to this occurrence, 
had moved for a verdict of acquittal on the ground that the 
fatal blow had been delivered in “hot blood” in the laundry 
(R. 346). Not only was the existence of heat of passion urged 
by the defense prior to the statement of the court, but it later 
became the basis for the court’s granting a requested man¬ 
slaughter instruction (R. 426). 

It is conceded, however, that between the argument on the 
motion for acquittal, and the allegedly erroneous statement of 
the court, the appellant had testified that he was motivated by. 
fear. Regardless of this testimony, appellant had still to ac¬ 
count for the eye witness testimony of appellant’s anger to¬ 
ward the deceased. The defense, in order to meet the Govern¬ 
ment’s evidence, had to admit that at some stage, due to ade¬ 
quate provocation, anger was the stronger emotion. 

Appellant, in his brief, tacitly continues his original theory 
of hot blood. At page nine he states “* * * what else took 

place was merely cumulative of the original argument between 
these two Chinese.” [Italics supplied.] He cannot maintain 
that what took place subsequent to the original argument was 
motivated by fear alone. 

Supporting this interpretation is appellant’s insistence, (Br. 
12 et seq .) that the court’s remark “prevented the jury from 
taking defendant’s statejnent as to why he went to the laundry, 
in its ordinary meaning, but had to suppose that his going there 
was because he was mad.” [Italics supplied.] It is not the 
fact of anger which concerns the appellant, but the stage at 
which it became uppermost in appellant’s mind. 
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And it is apparent on the record that appellant's contention 
is unwarranted. The court’s remark was not directed toward 
appellant’s state of mind before he entered the laundry, but 
after he was refused what he sought. 

The appellant had testified on direct examination that upon 
refusal of his request he told the deceased that “* * * you 

won’t help me * * * so I wait until you get ready to go 

back to China, and I am going to report to the Immigration au¬ 
thorities of this affair” (R. 397). It is submitted that this was 
a threat, not a “calmly” announced statement of appellant’s 
intention to go immediately to the authorities for relief as ap¬ 
pellant characterizes the incident in his brief (Br. 14). 

This statement was characterized by the defendant himself 
as a threat which frightened the deceased (R. 405). It was a 
threat of future vengeance on the deceased for failure to com¬ 
ply with the appellant’s wishes. To say its nature supported 
an inference of anger was to state an alternative more favora¬ 
ble than the only other possible one, of malice and ill will. 

III. Overruling of motion for a new trial on ground of newly 
discovered evidence was not erroneous 

(a) No notice of appeal was filed from order overruling motion 

On May 27, 1947. appellant filed a statement of points (R. 
49S-499). Inter alia he assigned as error therein the overrul¬ 
ing after hearing, of a motion for new trial on the ground of 
newly discovered evidence. From the denial of the motion no 
appeal was taken.* 

2 Appellant previously noted an appeal. April 10, 1947, after overruling 
of his first motion for new trial (R. "A”, 491, 492). The second motion for 
new trial was filed May 9, 1947. and overruled'May 10 (R. 494-497). 

Under the literal wording of Federal Criminal Rule 37(a)(2), the 
appellant would seem to have been required to note an appeal from the 
order denying the second motion. The overruling of this motion is review- 
able where abuse of discretion is alleged. Feicox v. United States, 77 F. (2d) 
099 (C. C. A. 5th, 1935). A notice of appeal is jurisdictional. Id. at 700. 
But cf. Paddy v. United States, 143 F. (2d) S47 (C. C. A. 9tli. 1944). 

It is realized, however, that Rule 33 of the Federal Rules of Criminal 
Procedure, gives the trial coprt the right to entertain, but not to decide with¬ 
out remand, a motion for new trial on the ground of newly discovered 
evidence. Levinson v. United States, 32 F. (2d) 449 (C. C. A. 6th, 1929) 
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At the hearing on the motion appellant abandoned his claim 
in the motion that there was newly discovered evidence, 3 and 
presented testimony solely as to an irregularity possibly af¬ 
fecting one juror during the course of the trial (R. 509 et seq.). 


(b) There was no abuse of discretion in overruling motion 

At the hearing on the motion the following testified: Mr. 
John T. Kenealy, who had been a juror in the case (R. 5); 
Mr. George Moy, who had been interpreter (R. 22); Mr. 
James A. O'Shea, a lawyer who attended the trial (R. 24); 
and Mr. Woodrow E. Faulkner, appellant’s counsel (R. 2S). 

At the close of the hearing the trial court found the follow¬ 
ing facts (R. 33-35): 

* * Mr. Kenealy, whose version of this incident 

I accept, states that he overheard the interpreter say, 
“He is lying.” and that this remark was directed to Mr. 
O'Shea, with whom George Moy, the interpreter, was 
at that time engaged in conversation. Apparently Mr. 
Kenealy was either walking or standing near by and 
overheard that remark. Apparently the remark was a 
casual one, because Mr. O’Shea does not even recall it, 
and I have every reason to believe that Mr. O’Shea told 
the truth in this proceeding. 

Mr. Faulkner alleges, and Mr. Kenealy denies, that 
the interpreter made an addition to that remark, to wit, 

illustrates a procedure, prior to Rule 33. where upon a petition to remand 
being filed, the court of appeals either remanded the case, or retained the 
appeal and granted leave to the trial court to entertain the motion. In 
the latter event, the court of appeals required certification to it of the out¬ 
come of the permitted hearing. The statement of points filed herein, if con¬ 
sidered as a notice of appeal, was filed too late. Fed. R. Crim. P. 37(a) 
(2). If the statement, and its designation as part of the record, be con¬ 
sidered certification such as discussed above, perhaps the appellant has 
preserved the question of the overruling of the motion. 

3 The motion alleged, inter alia, that the testimony of two Government 
witnesses (who testified as to threats made the deceased), was “bought” 
by the family of the deceased (R. 494). (Appellant concedes in his brief 
he has no evidence to support this allegation (Br. 4).) A showing of false 
swearing is newly discovered evidence. United States v. Johnson, 142 F. 
(2d) 3S8 (C. C. A. 7th, 1044), cert, dismissed 323 U. S. 806. 
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that in his, the interpreter's opinion, the defendant 
should go to the chair. Mr. Kenealy states that he 
heard no such remark, and I find that Mr. Kenealy’s 
version is true. I find that as the fact. 

* * * Mr. Kenealy testified that this remark did 

not affect him in any respect whatsoever. I have no 
reason to question his judgment. I am going to hold 
that the fact that a juror overhears a casual remark in 
the lobby or the corridor of the courthouse, while pass¬ 
ing to and from the courtroom, is not a reason for set¬ 
ting aside a verdict in which that juror has concurred, 
unless there was a deliberate attempt to address a re¬ 
mark to that juror, which is not the case in this instance. 
In this instance the juror merely overheard a casual re¬ 
mark not intended for him. 

Mr. Faulkner’s testimony disagrees with that of the juror. 
However. Mr. Faulkner’s testimony is hearsay and inadmis¬ 
sible. See United States v. Dressier, 112 F. (2d) 972, 984 
(C. C. A. 7th. 1940) (and authorities cited). 

In addition to the foregoing rule that extraneous influence 
should be proved by testimony of jurors and not by hearsay, 
Mr. Faulkner’s testimony revealed the inaccuracy of his affi¬ 
davit in a vital particular. Mr. Faulkner’s affidavit stated 
the interpreter’s remark was addressed to the juror (R. 496). 
Although Mr. Faulkner testified that when originally recount¬ 
ing the incident the juror told him a Mr. Shea or O’Shea 
cautioned the interpreter. Mr. Faulkner did not explore the 
probable alternative that the remark was addressed to some¬ 
one else and overheard. After it was shown that Mr. Faulk¬ 
ner’s statement was an unwarranted conclusion, not a fact, 
Mr. Faulkner explained, in effect, that he saw no difference 
between a statement in the presence of a juror and one directed 
to him (R. 31-32). 

The contents of appellant’s motion (R. 494) place the ques¬ 
tion of extraneous influence against a sinister background of 
claimed influence on the trial by “Chinese elements’’ (R. 494). 
No evidence to support such allegations was produced at the 
hearing (Appellant’s brief, 4). 
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Appellant characterizes Mr. Moy as an “interpreter * * * 
hired by the Government” (Br. 22). Mr. Moy testified that 
one-half of his fee was to be paid by the Government and 
one-half by the defense. He stated he had been selected be¬ 
cause he had acted as interpreter for the Selective Service 
Board (R. 52S, 529). 

Mr. Moy also testified that he never had a conversation 
with the juror. Although he did not remember any such inci¬ 
dent. he might have remarked to some non juror that the de¬ 
fendant was lying (R. 529). 

Appellant urges the criterion is not the presence of actual 
prejudice to a defendant. This, he states, is the “law gener¬ 
ally” (Br. 24). He supports this contention with two Georgia 
cases and one Alabama case. All involved misconduct of 
jurors and court officials or both, the two Georgia cases being 
examples of “reprehensible” misconduct.' 1 

In addition, the Georgia line of cases was expressly consid¬ 
ered in Chambers v. United States, 237 F. 513 (C. C. A. 8th 
1916) and disapproved. The court announced the rule to be 
that a rebuttable presumption of prejudice arises “where a 
motion for a new trial is made on account of communications 
to the jury during their deliberations.” Id. at 521. 

The juror testified that the chance remark made no impres¬ 
sion on him. His whole testimony supports this statement. 
As the incident occurred before submission of the case to the 
jury, the juror’s evidence as to the effect of the statement is 
admissible. Lewis v. United States, 295 F. 441 (C. C. A. 1st 
1924) cert, denied 265 U. S. 594. 

Where a remark is accidental, unavoidable, and unheeded, 
there is no showing of prejudice to a defendant. State v. 
Andrews, 29 Conn. 100 (I860) (cited by appellant, Br. 25). 
See also Jones v. Vail, 30 X. J. L. R. 135 (1862). 

In the Andrews case, during the progress of a trial for as¬ 
sault with intent to murder, a juror not sitting in the case 
was riding in a coach in which two sitting jurors were pas- 

* Central of Georgia Ry Co. v. Hammond , 34 S. E. 504 (Ga. 1S99) (finan¬ 
cially interested witness entertained juror) ; Rainey v. State, 100 Ga. 82, 
27 S. E. 700 (1S06) (prosecutor entertained juror at dinner during trial). 
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sengers. He made the remark that the defendant had threat¬ 
ened a doctor with two revolvers. The court stated with 
regard to this incident: 

We are aware that, under our practice of allowing 
jurors to go at large and unattended during the trial, they 
are unavoidably exposed to an occasional remark 
touching the matter in issue addressed to them or 
uttered in their hearing; but any juror who has in¬ 
telligence enough to comprehend the meaning of his 
oath, must know that he may not listen to such re¬ 
marks, but must scrupulously avoid hearing them, and 
if he is so situated that he cannot do this he must 
at once state what his relation to the case is and re¬ 
quest that nothing be said in his hearing on the sub¬ 
ject; which, if done, will probably secure the object. 
But if he will not do this, and will lend a willing ear 
to a continued series of remarks, the verdict must, 
however much it is to be regretted, be set aside, and 
the juror, and whoever has knowingly cooperated with 
him in causing this violation of a juror’s oath, be fined 
or punished. Id. at 104-105. 

It is submitted that in the instant case a chance remark 
was overheard and the speaker immediately cautioned. 
There was no conversation. The case reveals no misconduct 
of jurors, court officials, or partisan witnesses. This being 
so, the emphasis should be on the possible existence of actual 
prejudice. In determining this question, the weight of the 
evidence at the trial is a consideration. United States v. 
Brown, 79 F. (2d) 321 (C. C. A. 2d, 1935), cert, denied, sub. 
Twm. McCarthy v. United States, 296 U. S. 650. Evidence 
of appellant’s guilt was overwhelming. 

IV. There was no error in taking up other criminal matters 

The appellant contends (Br. 14-15) that appellant was in¬ 
jured by the trial judge's action in disposing criminal matters 
during the trial without appellant’s consent being secured (Br. 
14-15). Specifically, the appellant states two such matters 
were taken up (Br. 15). His sole support of this argument is a 
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reference to page 406 of the transcript of proceedings, which 
merely contains the following parenthetical statement, placed 
in the record immediately before the report of resumed pro¬ 
ceedings after the midmorning recess (Br. 14, R. 406): “(Fol¬ 
lowing the recess and following the disposition of other Court 
business:)” 

The reporter’s transcript of the “other Court business” was 
supplementally designated as part of the record on appeal (R. 
503). The transcript shows that the court accepted a plea in 
one criminal case and referred the defendant to the probation 
officer for a presentence investigation. Another criminal case 
was called. An Assistant United States Attorney then stated 
the case would be disposed of later in the morning without trial. 

In support of his contention appellant relies on Ouidas v. 
State, 78 Miss. 623, reported sub. nom. Onidas v. State, 29 So. 
525 (1901). That case involved a murder trial. During a 
recess the trial judge took up an application for a statutory 
reward in another homicide case. The consideration of the 
matter took thirty minutes, during most of which time the jury 
was in the courtroom. The court held there was no error as 
“* * * no injury is shown to have been suffered by the 

defendant * * Id. at 625. 

When the court considered the two criminal cases in the 
course of the instant case, the names of the crimes were not 
mentioned (R. 503-504). The proceedings were very short, 
the time elapsed being reflected in a transcript of but one type¬ 
written page and a small fraction. No objection was made to 
the trial court's entertaining these proceedings. In Lehman v. 
District of Columbia, 19 App. D. C. 217 (1902), involving 
much stronger facts than those at bar, and where timely objec¬ 
tion was made, this court held the appellant had not shown 
injury. 

V. There was no abuse of discretion in denying continuance 

Appellant contends at length that the trial judge erred in 
not granting him a continuance to go to New York to secure 
certain evidence (Br. 17-19). This contention is surprising 
because the following day the court announced a long adjourn- 
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ment, and appellant’s counsel stated that this would give him 
“ample opportunity” to secure this evidence (R. 378). 

The evidence appellant wished to secure was a hospital rec¬ 
ord and a witness to testify to its genuineness. The record, 
appellant claimed, would show the paternity of Lee Ying Wah. 

This request, for one day’s continuance, was made on the 
afternoon of Wednesday, March 5,1947 (R. 361). The follow¬ 
ing day, Thursday, March 6, court adjourned at noon until 
eleven A. M., Friday, March 7 (R. 422). 

On the morning of Thursday, March 6, after the trial judge 
announced this long adjournment, appellant’s counsel moved 
that in the event he exhausted his available testimony that day, 
that he be allowed to keep his case open until Friday morning 
in order to put on one Dr. Fong, a Chinese psychiatrist. In 
making this motion appellant's counsel stated: 

Mr. Faulkner. And also that will give me ample op¬ 
portunity, Your Honor, to catch the train this afternoon, 
due to the other matter which I stated to Your Honor 
yesterday. [R. 378; italics supplied.] 

The “other matter” referred to was appellant’s request the pre¬ 
vious afternoon for one day’s continuance (R. 361-362). 

Although in the course of the trial on Thursday the defense 
exhausted its witnesses, the trial judge permitted the defense to 
keep its case open until Friday for further evidence (R. 411- 
412). The court announced that on Friday the defense, if it 
desired, could present psychiatric testimony (R. 419). The 
court indicated that it would rule on the admissibility of any 
other evidence offered by the defense on Friday (R. 420). 

However, on Friday the defense did not offer psychiatric 
testimony nor the hospital record (R. 425). 

To repeat, therefore, appellant's contention is answered on 
the record by the fact of a long adjournment and his own con¬ 
cession of its adequacy. 

The appellant concludes that the court, in denying a continu¬ 
ance, kept a hospital record of the appellant’s son from the 
jury, which was vital evidence on the issue of appellant’s own 
sanity (Br. 19). 
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Appellant mentions, in this connection, an incident which 
occurred after the completion of the charge to the jury. A 
juror asked for an instruction on the meaning of the phrase 
“sound memory and discretion” in the statutory definition of 
first degree murder. Thereupon the court instructed as to the 
presumption of sanity. The court further stated that although 
no evidence had been presented to show the defendant insane, 
the jury might draw its conclusions from its observation of the 
defendant (R. 481-482). No objection was made to this in¬ 
struction (R. 482). 

No evidence was presented to the jury by either party as to 
appellant’s sanity, but his rights in this regard were amply 
protected by the court. 

In the midst of the trial, Wednesday morning, March 5, 
1947, appellant’s counsel stated that previously he had no 
doubt as to the sanity of the defendant (R. 271). (Appellant’s 
counsel had been retained in the case since October 1946 (R. 
494)). He further stated that as a result of a conference with 
the defendant at the jail the previous night, he was in doubt 
of his client’s sanity and asked for a mental examination (R. 
271). 

According to appellant’s counsel, the reasons prompting this 
request were two: (1) the defendant’s “attitude in response to 
questions”; (2) the fact, hitherto undisclosed to appellant’s 
counsel, that the appellant had a son in a mental institution 
in New York (R. 272). 

The court ruled that Dr. Gilbert, of Gallinger Hospital, 
should examine the appellant during the recess and after the 
close of court that day and make a prompt informal report 
(R. 271). The appellant was examined by Dr. Gilbert and 
Dr. Perretti on Wednesday. Each made two examinations. 
On Thursday morning, in the absence of the jury, the doctors 
reported to the court their opinion that the appellant was un¬ 
questionably sane (R. 373-374). 

Thereupon counsel for the appellant asked that one Dr. 
Fong, a Chinese psychiatrist, at St. Elizabeths, examine the 
defendant (R. 375-376). The court stated it was willing 
that further examination be made. Counsel for appellant 
stated he would make the arrangements (R. 376). 
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Appellant’s counsel moved, as stated above, that the court 
allow him, after he had presented all evidence available to 
him that day, to keep his case open until'Friday in order to 
present Dr. Fong's testimony (R. 378). He stated that the 
long adjournment of court (Thursday noon, to Friday at 
eleven) would give him ample time to arrange for Dr. Fong’s 
testimony (R. 37S). 

Mr. Faulkner, later repeating his request concerning Dr. 
Fong, indicated he wished to call him the next day if he 
got a “favorable report.” The Court granted this request 
(R. 409, 411, 419). 

The following day, Friday, the defense rested, not calling 
Dr. Fong. 

The foregoing facts show that appellant’s counsel through 
deliberate choice presented no evidence as to appellant’s san¬ 
ity. Furthermore, his conclusion that the “* * * issue 
was not raised * * * because of the Trial Judge’s re¬ 
fusal to let the Defendant prove his case * * *” is 

wholly unwarranted and only permitted by an eclectic use 
of the record. 

VI. There was no error in charging the jury 

(a) There was no error in refusing proffered instruction that fatal blow 

was delivered in the laundry 

The denial of this instruction is discussed in the part of this 
brief dealing with the weight of the evidence (Appellee’s 
Brief S et seq.). There is no duty to give an instruction not 
applicable to the facts of the case. Jackson v. United States, 
48 App. D. C. 272 (1919). 

(b) The charge as to placing the weapon in the deceased’s hand was 

complete 

It is submitted that the court adequately stated the famil¬ 
iar principle that an attempt to fabricate evidence may be 
considered by the jury as an “indication of consciousness of 
guilt” (R. 477). The court emphasized that the jury had 
to first find there was such a fact established. The court also 
indicated that having found the fact they need not neces- 
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sarily draw the inference. See 2 Wigmore, Evidence § 278 
(3d Ed. 1940). 

Appellant contends here that this portion of the charge 
is inflammatory as well as incomplete (R. 480, 481). In view 
of the many statements of eyewitnesses who viewed the pur¬ 
suit of the unarmed defendant, or witnessed the last struggle 
of the unarmed defendant, the instruction was amply justified. 

(c) The charge was fair 

Appellant’s counsel submitted no written requests for in¬ 
structions. Appellant argues at length (Br. 19 et seq .) that the 
trial judge modulated his voice in delivering the charge, to the 
prejudice of appellant. No objection on this ground was made 
at the trial. See Vinci v. United States, 159 F. (2d) 777 (U. S. 
App. D. C. 1947). 

The record shows that the trial judge was ever ready to 
protect the rights of the appellant during the trial. An exam¬ 
ple of this is the cooperation of the court in having appel¬ 
lant’s sanity determined when this issue was raised in mid- 
trial. Not only did the court order examination but held the 
case open for further examinations requested and arranged by 
appellant. 

CONCLUSION 

The appellant received a fair trial and the verdict was amply 
supported by the evidence. Any relief sought by him should 
be by application for executive clemency . 

George Morris Fay, 

United States Attorney. 

Edward Molenof, 

Assistant United States Attorney. 

John D. Lane, 

Assistant United States Attorney. 
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